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WORLD COURT AND INTERNATIONAL LAW 


NEW MOVEMENT to promote the rule of law among 

nations appears to be making some headway in this 
country despite, or because of, the growing part played by 
force and threats of force in world affairs. President 
Eisenhower observed in his State of the Union message last 
January that all peoples were “sorely tired of the fear, 
destruction, and the waste of war” and were seeking “to 
replace force with a genuine rule of law among nations.” 
The President said it was his purpose, during the final two 
years of his administration, to intensify efforts toward this 
end. Measures to be proposed later would include “a re- 


examination of our own relation to the International Court 
of Justice.” 


Vice President Nixon, taking up the subject in an address 
before the Academy of Political Science at New York on 
April 13, declared that if the “sword of annihilation” was 
ever to be “removed from its precarious balance over the 
head of all mankind,” some more positive courses of action 
than massive military deterrence “must somehow be 
found.” The primary problem, Nixon said, was “not the 
creation of new international institutions but the fuller and 
more fruitful use of the institutions we already possess.” 


NIxon’s ADVOCACY OF WIDER UTILIZATION OF COURT 


The International Court of Justice, better known as the 
World Court, was cited by the Vice President as an inter- 
national institution which could “profitably be employed in 
a wider range of cases than is presently done.” He pointed 
out that this country bore major responsibility for the 
Court’s small case load. By reserving the right to make 
its own decision as to whether a case fell exclusively within 
the domestic jurisdiction of the United States, and there- 
fore outside the jurisdiction of the World Court, it had 
encouraged other nations to adopt similar reservations. 
Nixon said the administration now proposed to reverse the 
process. It would ask Congress to modify the original 
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reservation in the “hope that, by our taking the initiative 
in this way, other countries may be persuaded to accept 
and agree to a wider jurisdiction of the International 
Court.” 


The Vice President agreed that disputes regarding do- 
mestic matters must remain permanently within the juris- 
diction of domestic courts, and that only matters essentially 
international in character should be referred to the World 
Court. But he felt there were various fields in which the 
services of the Court might be increasingly utilized. Spread 
of private foreign investment and of private and public 
development plans abroad was a source of economic dis- 
putes which might well be submitted to international ad- 
judication. Nixon suggested specifically that provisions 
should be included, not only in future economic agreements 
between nations but also in political agreements, (1) re- 
quiring submission to the World Court of disputes over 
interpretation of their terms and (2) binding the parties 
to accept the decision of the Court. 


TERMS OF RESERVATION ON DOMESTIC QUESTIONS 

Meanwhile, Congress is still waiting for the legislative 
recommendations which the Vice President said in mid- 
April the administration would submit shortly. What is 
involved is an amendment, proposed by former Sen. Tom 
Connally (D-Texas), then chairman of the Senate Foreign 
Relations Committee, and adopted by a vote of 51 to 12, 
to a resolution in 1946 giving Senate consent to acceptance 
by the President of the so-called optional clause of the 
Statute of the International Court of Justice. A nation 
subscribing to the optional (compulsory jurisdiction) 
clause agrees that the Court shall have jurisdiction in speci- 
fied classes of cases to which it is a party, provided that the 
other party accepts the same obligation. The clause pro- 
vides that “In the event of a dispute as to whether the 
Court has jurisdiction, the matter shall be settled by the 
decision of the Court.” 


The Senate resolution stipulated that acceptance of the 
optional clause should not apply to “disputes with regard 
to matters which are essentially within the domestic juris- 
diction of the United States.”” The Connally amendment 
added the words “as determined by the United States.” 
The effect was virtually to give with one hand and take 
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away with the other. By insisting that a dispute was 
essentially of a domestic nature, and persisting in that 
contention even if the Court decided otherwise, the United 
States to all intents and purposes could nullify its accept- 
ance of the compulsory jurisdiction clause. 


Although the administration has not yet offered a modi- 
fication of the Connally amendment, a pending resolution 
by Sen. Hubert H. Humphrey (D-Minn.) would delete the 
phrase “as determined by the United States.” Humphrey 
said when he introduced the resolution on March 24 that 
it was unfortunate that the United States had “created one 
of the major roadblocks to an effective International Court 
of Justice.” He voiced the belief that the time was “long 
overdue for the Senate to remove this reserve clause.” ! 


BAR ASSOCIATION CAMPAIGN TO STRENGTHEN COURT 


Removal of the Connally amendment is the first objec- 
tive of a program advanced by the American Bar Associa- 
tion’s Committee on World Peace Through Law to 
strengthen the World Court and other international legal 
machinery. Charles S. Rhyne, former A.B.A. president 
who is chairman of the committee, said in a speech at 
Washington, D. C., March 10: 


I urge as a program for our 1959 U.N. leadership with respect 
to the International Court of Justice that: (1) The U.S. Senate 
be urged to remove from the Connally reservation the words 
“as determined by the United States of America”; (2) the U.N. 
Court be urged to move to U.N. headquarters in New York; 
(3) the U.N. Court be urged to announce that henceforth all 


complaints will be heard in or near the country or countries where 
they arise. 


In agreement with Nixon and Humphrey, the A.B.A. 
maintains that the Connally amendment has been a major 
factor in reducing the World Court’s prestige and in hold- 
ing down its business to decision of only ten cases and ren- 
dering of ten advisory opinions in the course of a dozen 
years. Only 34 of the 82 members of the United Nations, 
with Liechtenstein and Switzerland, have accepted the com- 
pulsory jurisdiction of the Court, and 13 of the 36 states 
attached reservations to their acceptance. France and 
Pakistan virtually copied the American reservation, and 
five other countries made reservations in similar terms. 


1The Humphrey resolution simply repeats the 1946 resolution without the words 
added by the Connally amendment. As a resolution of advice and consent, it would 
have effect only if the President chose to withdraw this country’s original acceptance 
of the optional clause and re-accept the clause under the new terms. 
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The second and third Bar Association proposals for 
strengthening the International Court—to move it to New 
York and to hear complaints in the countries where they 
arise—are both aimed at making justice through this inter- 
national instrumentality more accessible. Some lawyers 
think that lack of recourse to the Court is due to some ex- 
tent to its remoteness from non-European countries; to the 
cost of transporting agents, lawyers, experts and witnesses 
to the Netherlands; and to the feeling in some quarters that 
the Court as a whole does not have sufficient understanding 
of the special problems and diverse systems of law of 
various regions of the world. The A.B.A. has suggested 
that: 


The Court might exercise its power under its Statute to estab- 
lish chambers for particular cases, to assign to these chambers 
judges having the same background of law and traditions as the 
parties, and to direct these chambers to sit at places convenient 
for the parties. It might also exercise its power under the 
Statute to establish chambers for classes of cases in such a way 
as to serve the convenience of states in specified regions and 
to assure those states that their disputes among themselves would 
be decided by judges having the same background of law and 
traditions as the parties.2 


Up to now the World Court has sat only at The Hague, 
where it maintains headquarters in the Palace of Peace, 


built early in the century with the aid of a large donation 


by Andrew Carnegie to house the Permanent Court of 
Arbitration. 


NATIONAL SOVEREIGNTY AND COoURT’S JURISDICTION 

While the United States was a relatively weak power, 
it was prone to support the principle of compulsory juris- 
diction for international tribunals. But at the conference 
in San Francisco at which the Statute of the International 
Court of Justice was drafted in 1945 as an integral part 
of the Charter of the United Nations, this country joined 
the other great powers in opposing extension of mandatory 
jurisdiction to the Court even in classes of disputes defined 
as legal or justiciable. Hence the compulsory jurisdiction 
clause of the statute was made optional. The three great 
powers of the West later accepted the clause, but only with 
reservations. The Soviet Union held to the position that 
it would not allow itself to be bound by decisions of an 
international organization which could not be vetoed so 


apeouiee Bar Association, Working Papers on the Rule of Law Among Nations 
(1959), p. ° 
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long as a majority of states, or a majority of judges in 
the case of a court, represented a political philosophy dif- 
ferent from its own.’ 


No Soviet bloc country has accepted the compulsory juris- 
diction of the Court even with reservations. As a result, 
four cases involving American military aircraft forced 
down by Red planes had to be dismissed without decision 
when the accused countries—Czechoslovakia and Hungary 
in one case each and the Soviet Union in two cases— 
objected to their consideration. 


The United States has been the objector in the celebrated 
Interhandel case. Switzerland contended before the World 
Court in that case that stock of the Genera] Aniline and 
Film Co., seized by this country during World War II as 
an enemy asset, belonged to the Swiss firm of Interhandel. 
The United States, which had insisted all along that Inter- 
handel was a front for the I. G. Farben Co. of Germany, 
maintained before the Court last November that the ques- 
tion at issue was essentially domestic and that, in any case, 
Interhandel had not exhausted opportunities for relief in 
American courts. 


In its ruling, March 21, 1959, the World Court refused 
to accept the contention that the matter was domestic; on 
the contrary, it said that a question of international law had 
been raised by the Swiss contention that Interhandel was a 
legitimate company domiciled in a neutral country. The 
Court ruled also, however, that Interhandel had not ex- 
hausted the remedies available to it in American courts. 
The United States, therefore, was not forced to take the 
step, open to it under the Connally reservation, of refusing 
to accept the Court’s ruling on the jurisdictional question. 
But that presumably will be the outcome of any Swiss 
attempt to pursue the matter further in the World Court. 


The Court has ruled that in cases involving a party or 
parties which have made reservations in accepting its juris- 
diction, a principle of reciprocity shall apply which in effect 
limits the Court’s jurisdiction to the “lowest common denom- 
inator.” If the United States, for example, should institute 
action against a country which had accepted the Court’s 
compulsory jurisdiction without reservation, that country 
nevertheless would be entitled to claim the privilege which 


8 Oliver J. Lissitzyn, The International Court of Justice (1951), pp. 63-64. 
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the United States enjoys of deciding for itself that the 
matter in question is of essentially domestic concern and 
not subject to World Court jurisdiction. If each country 
has made a reservation, the reservation which imposes on 
the Court the narrower limits of jurisdiction shall prevail. 
Thus, as a committee of the international law division of 
the American Bar Association pointed out last year, “the 
reservation can ‘cut both ways’ so to speak, and returns 
to haunt the state adopting it.” 


A statement of reasons underlying the refusal of strong 
nations to go beyond certain limits in agreeing to inter- 
national adjudication of disputes to which they are parties 
was contained in a British memorandum of 30 years ago. 

It is because it is so generally felt that there are some ques- 
tions—justiciable in their nature—which no country could safely 
submit to arbitration that it has been usual to make reservations 
limiting the extent of the obligation to arbitrate. These limita- 
tions may vary in form, but their existence indicates the con- 
sciousness on the part of governments that there is a point beyond 
which they cannot count on their peoples giving effect to the 
obligations of the treaty.4 


The United Nations, like the League of Nations before it, 
was founded on the concept of the sovereign equality of 
nations large or small. As an organ of the United Nations, 


the World Court reflects this concept. Its primary func- 
tion is to interpret and apply principles of international 
law in rendering judgment on disputes between states that 
are susceptible to legal process, but it lacks any power to 
enforce its decisions. 


*Memorandum to the Committee of Arbitration and Security of the Preparatory 
Commission on Disarmament, League of Nations Official Journal, May 1928, p. 696, 
quoted by Percy E. Corbett, Law in Diplomacy (1959), p. 178. 





Development of International Courts 


ARBITRATION and judicial settlement are closely allied 
methods for peaceful resolution of international disputes. 
An arbitral tribunal, in distinction to a court, is organized 
to pass on a particular dispute. The parties to the dispute, 
in addition to selecting the arbitrators, agree in advance 
to accept their award. J. L. Brierly, British authority on 
international law, has explained: “An arbitrator is a judge, 
although he differs from the judge of a standing court of 
justice in being chosen by the parties, and in the fact that 
his judicial functions end when he has decided the partic- 
ular case for which he was appointed. .. . Arbitrators and 
judges are alike bound to decide according to rules of law; 
neither possess a discretionary power to disregard the law 
and to decide according to their own ideas of what is fair 
and just.” 5 


ARBITRATION TREATIES AND HAGUE CONVENTIONS 


After the rise of the modern state system, efforts to settle 
international disputes on the basis of law began with estab- 
lishment of arbitration procedures. The United States 
and Great Britain took the lead in resorting to international 
arbitration to settle disputes that had not yielded to nego- 
tiation. Jay’s Treaty, signed at London in 1794, provided 
for arbitration by mixed commissions of American spolia- 
tion claims against Great Britain, of certain British claims 
against the United States, and of boundary disputes on the 
northeast and northwest frontiers of this country. 


The example set later by the United States and Britain 
in submitting the Alabama Claims to arbitration in 1871 
stimulated wide activity in the field of international arbi- 
tration. The Alabama Claims involved depredations on 
American shipping during the Civil War by the Alabama 
and other Confederate war vessels obtained in England in 
purported violation of British neutrality laws. A five-man 
arbitral tribunal, composed of American, British, Brazilian, 
Italian, and Swiss members, awarded the United States an 
indemnity of $15.5 million payable in gold. 


The Hague Conference of 1899, called by Czar Nicholas 


aw L. Brierly, The Law of Nations (1955), p. 274. 


"ee ‘Arbitration was a fairly frequent method of ois international disputes in 
medieval times, but . . . it fell into disuse.”—ZJbid., p. 
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II of Russia to seek “a universal peace and reduction of 
the intolerable burdens imposed on all nations by the ex- 
cessive armaments of today,” recorded its chief accomplish- 
ment in measures to facilitate international arbitration. 
It drew up a Convention on the Pacific Settlement of Inter- 
national Disputes which codified the law and practice of 
arbitration and provided for organization of a Permanent 
Court of Arbitration. A second Hague Conference in 1907 
revised the convention and strengthened the court. But 
as an American international jurist has pointed out: “The 
Permanent Court of Arbitration is hardly more than a 
method and a procedure. It is not a permanent court, and 
in fact it is not even a court.”? There is a permanent 
panel of arbitrators, but an arbitra] board has to be formed 
anew for each case. 


An attempt to establish a standing International Court 
of Arbitral Justice, made at the second Hague Conference 
with the support of the American delegates, failed because 
large and small nations were unable to agree on a method 
of selecting judges. The 1907 conference provided condi- 
tionally for creation of an International Prize Court, but 
the projected tribunal never came into being. An indirect 
result of the Hague conferences was the establishment of 
a Central American Court of Justice by the five countries 
of that region. This first true international court of jus- 
tice functioned from 1908 to 1918. The Hague Convention 
on the Pacific Settlement of International Disputes at- 
tempted to clarify the distinction between justiciable and 
non-justiciable disputes. Justiciable disputes were de- 
scribed as “differences of an international nature involv- 
ing neither honor nor vital interests, and arising from a 
difference of opinion on points of fact.” ® 


UNITED STATES AND THE First WoRLD CouRT 


The next major step to organize machinery for judicial 
settlement of disputes between nations was taken after 
World War I. The Permanent Court of International Jus- 
tice, whose creation was provided for by the Covenant of 
the League of Nations, was established in 1921 by a treaty 


™Manley O. Hudson, International Tribunals (1944), p. 8. The Permanent Court 
of Arbitration is still in existence, but about the only duty it now performs is to 
nominate judges of the International Court of Justice. 

® Convention on the Pacific Settlement of International Disputes, signed at the 
Hague on July 29, 1899, Art. 9; Convention on the Pacific Settlement of Interna- 
tional Disputes, signed at the Hague on Oct. 18, 1907, Art. 9.—Quoted by Lincoln 
Bloomfield, “Law, Politics and International Disputes,” International Conciliation, 
January 1958, p. 265. 
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commonly called the Statute of the Court. The United 
States never became a party to the statute, though four 
American citizens served at one time or another as judges 
of the first World Court. 


The United States put its name to the protocol of signa- 
ture, and President Harding in 1923 asked the Senate to 
consent to ratification. A resolution to that effect was 
voted three years later, but the Senate made ratification 
conditional on acceptance of five reservations by all mem- 
bers of the Court. It stipulated also that American adher- 
ence was not to include acceptance of the optional clause 
for compulsory jurisdiction. The only one of the Senate 
reservations which caused real difficulty, in subsequent 
negotiations with other Court members, was a proviso that 
the tribunal should not, without the consent of the United 
States, entertain any request from the Council or Assembly 
of the League of Nations for an advisory opinion on any 
question in which this country claimed an interest. Al- 
though the statute of the Court was revised in an effort to 
accommodate the views of the United States, a second Sen- 
ate vote on adherence, in 1935, fell short of the two-thirds 
majority needed for approval. 


In the 18 years during which the first World Court sat 
at The Hague (January 1922 to February 1940), it ren- 
dered 32 judgments and 27 advisory opinions. All judg- 
ments were faithfully carried out by the states affected. 
Manley O. Hudson has summed up the record of the tri- 
bunal as follows: 


The Court effected a settlement of numerous disputes, each of 
which was important to the parties and some of which were of 
wider significance. Through its advisory opinions, also, the Court 
rendered assistance to the Council of the League of Nations in 
the latter’s efforts to bring about the settlement of various dis- 
putes, and helped to solve legal difficulties which arose in the 
work of the International Labor Organization. ... The results 
of the Court’s work have been generally hailed with satisfaction 
throughout the world, and the volumes of its jurisprudence con- 
stitute a notable contribution to the development of international 
law.10 


When leaders of the Allied nations began to lay plans for 
international institutions to be set up after World War II, 
they all agreed that the record of the World Court war- 
ranted either its reinstatement or the establishment of a 


* Manley O. Hudson, Charles Evans Hughes, Frank B. Kellogg, John Bassett Moore. 
%® Hudson, op. cit., p. 11. 
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new court along the same lines and with the same purposes 
as its predecessor. 


ORGANIZATION OF THE PRESENT WORLD COURT 


The Dumbarton Oaks proposals for world organization 
called in 1944 for an international court as the principal 
judicial organ of the projected United Nations organiza- 
tion, and suggested that the statute of the court be incor- 
porated in the U.N. Charter. It was decided at San Fran- 
cisco to establish a new court rather than to reconstitute 
the old court. Practical considerations underlay this de- 
cision. Neither the Soviet Union nor the United States 
had ever adhered to the old statute, and it was thought that 
to give the court a new name might facilitate its accept- 
ance by the U.S. Senate. Actually, with the exception of 
a few not very important particulars, the statute of the 
International Court of Justice is identical with the statute 
of the defunct Permanent Court of International Justice. 


Fifteen judges, no two of whom may be nationals of the 
same state, make up the new tribunal. The statute requires 
that the Court as a whole represent the main forms of 
civilization and the principal legal systems of the world. 
Prospective judges are nominated by members of the na- 
tional panels of the Permanent Court of Arbitration from 
among persons who “possess the qualifications required in 
their respective countries for . .. the highest judicial offices, 
or are jurisconsults of recognized competence in interna- 
tional law.” The statute recommends that each of the 
national groups making nominations “consult its highest 
court of justice, its legal faculties and schools of law, and 
its national sections of international academies devoted to 
the study of law.” From the candidates so nominated, the 
U.N. Security Council and General Assembly elect the 
judges for nine-year staggered terms.” 


The chief difference between the new Court and the old 
is that the new tribunal is one of the principal organs of 
the United Nations, while the old Court, though closely con- 
nected with the League of Nations, was not an integral 
part of the League. Article 93 of the U.N. Charter states 
that “All members of the United Nations are ipso facto 


11 Present World Court judges whose terms expire Feb. 6, 1967, come from the 
following countries: Australia, Nationalist China, Egypt, Greece, Poland; terms ex- 
piring Feb. 5, 1964: Argentina, E] Salvador, France, Mexico, United Kingdom; terms 
expiring Feb. 5, 1961: Norway, Pakistan, Soviet Union, United States, Uruguay. 
The American judge is Green H. Hackworth, former legal adviser to the Department 
of State. 
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parties to the statute of the International Court of Justice.” 
Any other country “may become a party to the statute... 
on conditions to be determined in each case by the General 
Assembly upon the recommendation of the Security 
Council.” 


JURISDICTION OF THE INTERNATIONAL TRIBUNAL 


The World Court’s jurisdiction, as defined in Article 36 
of the statute, “comprises all cases which the parties refer 
to it and all matters specially provided for in the Charter 
of the United Nations or in treaties and conventions in 
force.” Article 36 contains also the optional clause for 
compulsory jurisdiction, under which states that are parties 
to the statute may at any time declare that they recognize 
as compulsory the jurisdiction of the Court in all legal 
disputes concerning: 

a. The interpretation of a treaty. 

b. Any question of international law. 

c. The existence of any fact which, if established, would con- 
stitute a breach of an international obligation. 


d. The nature or extent of the reparation to be made for the 
breach of an international obligation.!2 


A U.S. Senate Committee on Foreign Relations study of 


the World Court has pointed out: 


The origin of compulsory jurisdiction is to be found in the 
history of efforts made to provide for obligatory arbitration. Some 
sort of special agreement between the disputants was nearly 
always necessary in order to bring arbitration machinery into 
operation, so that in the last analysis each party to a dispute 
was in a position to decide for itself whether the agreement to 
arbitrate was applicable. ...A foundation was laid for the 
exercise of compulsory jurisdiction by the previous Court. The 
actual extent of such jurisdiction, however, remained dependent 
on the willingness of states to commit themselves in advance to 
accept the Court’s jurisdiction in provisions of treaties and con- 
ventions, and to file declarations under the optional clause.13 


Advisory opinions accord the World Court a second form 
of jurisdiction. Article 65 of the statute provides that 
“The Court may give an advisory opinion on any legal 
question at the request of whatever body may be authorized 
by or in accordance with the Charter of the United Nations 
to make such a request.” In some cases advisory opinions 
rendered by the Court have been disregarded, and its com- 


12 The classes of cases here listed correspond to the definition of “justiciable dis- 
putes” worked out by a committee of English jurists in 1919. 


%3U.S. Senate Committee on Foreign Relations, The International Court of Justice 
(Staff Study No. 8, May 1955), pp. 5-6. 
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petence to render an opinion has also been challenged. For 
example, in 1947 the General Assembly requested an ad- 
visory opinion on whether a U.N. member could make its 
vote on admission of a new member subject to the condi- 
tion that certain other states be admitted. The Soviet 
Union had consistently vetoed Security Council recom- 
mendations for admission of a number of states, and said 
that it would vote in their favor only if the applications of 
certain other states were approved. The Soviet bloc chal- 
lenged the Court’s competence on the ground that admis- 
sion of new members was a political, not a legal, question. 
The Court gave its opinion that only those conditions speci- 
fied in the Charter should apply in considering admission 
of new members. The U.S.S.R. nevertheless continued to 
veto membership applications on other grounds, and a later 
advisory opinion stated that the Assembly could not admit 
states to U.N. membership whose applications had not 
passed muster with the Security Council. 


Among cases brought by contending parties, one of the 
Court’s decisions was ignored and a second was complied 
with only tardily. In a dispute in 1947 between Great 
Britain and Albania, involving destruction of two British 
destroyers by Albanian mines in the Corfu Channel, the 


Court awarded damages to Great Britain but Albania failed 
to pay. In a dispute between Colombia and Peru concern- 
ing diplomatic asylum, more than three years passed before 
the decision of the Court, handed down in November 1950, 
was honored.'4 


CourRT oF EvuROPE’s SUPRANATIONAL COMMUNITIES 


A trend toward pooling of sovereignty in technical or 
economic fields, hopefully regarded as a possible forerunner 
of political union, has emerged in Western Europe. Pro- 
gress since World War II of the long-standing movement 
for European unification has resulted in part from the need, 
intensified by technical advances, to unite in order to sur- 
vive in the modern world. Specialized international agen- 
cies had been established earlier to regulate postal com- 
munications, international aviation, and other activities in 
which the mutual advantage of collective supervision was 
evident and national sovereignty would not be seriously im- 
paired. But submission by the countries of Western Europe 
to a measure of supranational authority is something new. 


% See “Doctrine of Asylum,” E.R.R., 1959 Vol. I, pp. 154-156. 
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Six countries'® have made a limited surrender of sover- 
eignty to a series of interlocking “communities” which ad- 
minister specific economic activities under centralized au- 
thority. The European Coal and Stee] Community, first of 
the new supranational agencies, had its own Court of Jus- 
tice from its establishment in 1952 until last autumn, when 
a new Court of Justice was created to serve jointly the 
present three communities—Coal and Steel, Common Mar- 
ket (European Economic Community) and Euratom (Euro- 
pean Atomic Energy Community). 


Vice President Nixon said in his April 13 speech that 
“There are encouraging signs at least that we are on the 
threshold of real progress toward . . . the settlement of 
economic disputes between individuals and between na- 
tions.” The men who designed the structure of the three 
European communities recognized a need to formulate rules 
of law to govern community affairs. What was needed, 
they felt, was a supreme court, functioning independently 
of member governments, whose judgments would be final. 
Every decision handed down by the Coal and Steel Com- 
munity’s Court of Justice in its six years of separate exist- 
ence was respected. 


The present Court of Justice of the communities is the 
judicial branch of a federal structure. It hears appeals 
from decisions of the executive bodies of the communities. 
Such appeals can be entered by the government of a mem- 
ber country, by any of the institutions of the communities, 
by private firms and associations, or even by individual 
community officials. The court can act also as an inter- 
national tribunal to pass on disputes between member na- 


tions that concern application of the treaties establishing 
the communities. 


PROPOSALS FOR NATO AND OTHER REGIONAL COURTS 


Measures under consideration by the American Bar As- 
sociation to strengthen the rule of law among nations in- 
clude a proposal to establish courts for particular regions 
of the world. It is suggested that the jurisdiction of such 
courts, inferior to the World Court, might be limited to 
individual claims of denial of justice. Such claims usually 
accumulate in foreign offices and constitute continuing oc- 


casions for international friction until agreements are 


% Belgium, France, German Federal Republic, Italy, Luxembourg, Netherlands. 
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reached for wholesale arbitrations or lump-sum settlements. 
The A.B.A. has proposed that regional courts be given juris- 
diction also over disputes arising out of international trans- 
actions between individuals or between governments and 
individuals.'* 


The United States, Great Britain and the Soviet Union 
so far have refused to give individuals or private associa- 
tions direct access to any international authority. Percy 
E. Corbett, formerly of the Center of International Studies 
at Princeton, recently commented on this question as fol- 
lows: “Essentially the British, American and Soviet gov- 
ernments’ rejection of private petition springs from the 
same source. It is an insistence upon state sovereignty in 
the relations between government and citizen, and a re- 
fusal to join in creating an institution that would recog- 
nize and implement international personality in the indi- 
vidual. . . . Deplorable delay and confusion result from 
this principle when individuals suffer denial of justice in 
a foreign country and must depend for redress upon adop- 
tion of their claims by their own governments.” !7 


The latest proposal for a regional international court was 
advanced by Charles 8. Rhyne, chairman of the A.B.A.’s 
World Peace Through Law Committee, at the Atlantic 
Congress, a gathering of unofficial representatives of NATO 
countries at London from June 5 to 10. Citing the old 
Central American Court of Justice and the new Court of 
Justice of the European communities, Rhyne suggested 
that NATO establish a court to handle disputes involving 
foreign investment, patent, copyright and trademark prob- 
lems and, in general, “denials of state commercial protec- 
tion to foreign nationals.” 1% The congress voted to have a 
study group look into the proposal. 





%* The Central American Court of Justice (1908-18) had power to deal with dis- 
putes between nations and disputes between governments and private individuals. 

7 Percy E. Corbett, op. cit., pp. 262-263. 

% The Times of London commented on June 6: “It is hard to see that an Amer- 


ican idea of having an International Court of Justice for Nato would do much more 
than detract from the Hague court.” 
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THE PRESENT World Court has maintained the high 
standards of jurisprudence which characterized its prede- 
cessor but, with little to do, it has not yet realized its 
potentialities. The basic causes are to be found in the 
general attitudes of governments toward the Court, atti- 
tudes which have been exacerbated by the East-West ten- 
sions in the postwar world. 


Observers have criticized the tendency of United Nations 
organs to interpret obscure or controversial aspects of 
Charter provisions independently instead of asking the 
Court for advisory opinions. Failure to request more ad- 
visory opinions on legal questions has been attributed to a 
feeling, on the part of U.N. members, that law has little 
relevance to the problems involved in maintenance of inter- 
national peace and security under existing conditions. The 
world organization’s activities in this connection, it has 
been pointed out, have been concerned chiefly with ques- 
tions raised by the cold war and by the elemental struggle 
of Asians and Africans for independence and equality. 


Decline of the role played by law in settlement of inter- 
national disputes has been ascribed also to a general dis- 
counting of the value of law and legal procedures in this 
connection. Another explanation often advanced is that 
free world nations, while themselves disposed to rely on 
legal processes, are restrained from doing so by the scorn 
of Soviet bloc countries for Western traditions of juris- 
prudence. Communist doctrine holds that international 
law exists to protect the political, economic and social status 
quo which Communists are determined to overthrow. 


Probably the most fundamental reason for neglect of the 
World Court is that nations, especially powerful nations, 
are reluctant to give up in advance, through acceptance of 
the compulsory jurisdiction of the Court, the right to seek 
political settlement of an important dispute. Lincoln 
Bloomfield, of the Center for International Studies of the 
Massachusetts Institute of Technology, has observed: 


The kind of consensus needed for law to play a fuller role in 
international affairs is profoundly lacking today, just as it has 


7% L. M. Goodrich and A. P. Simons, The United Nations and the Maintenance of 
Peace and Security (1955), pp. 64-65. 
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been in the past. As early as 1899, at the first Hague Conference, 
the delegate of Imperial Russia made the following statement 
setting forth a rigid concept of national sovereignty and reserva- 
tion of unilateral rights that has never really been departed 
from since by any major power: “There is no government which 
would consent in advance to assume the obligation to submit to 
the decision of an arbitral tribunal every dispute which might 
arise in the international domain if it concerned the national honor 
of a state, or its highest interests, or its inalienable possessions.” 20 


U.N. Secretary General Dag Hammarskjold, commenting 
on Vice President Nixon’s speech about the World Court, 
suggested on April 16 that it might be useful to separate the 
legal and the political aspects of international disputes. 


DIFFICULTY OF ADJUDICATING POLITICAL CONTROVERSIES 


Legal writers point out that there are significant differ- 
ences between legal or justiciable disputes and political or 
non-justiciable disputes. On this point Bloomfield has 
written: 


Aspirations for a rule of law have failed because they were too 
pretentious, evaluating incorrectly the true relationship between 
law and politics in resolving disputes among national political 
entities. ... There are two distinct types of international dis- 
putes ... disputes settled according to some law that both parties 
accepted, and those that, for whatever reason, could not be settled 
by a court. ... This distinction . . . has a special relationship 
to the problem of “peaceful change.” ... At the heart of both 
issues was the profound dilemma of how to create and apply a 
reliable world law, and at the same time cope with forceful claims 
that rejected both that law and the status quo it represented. For 
such claims were increasingly the source of international disputes 
that ... have come to dominate the world scene.2! 


The problem of peaceful change has led some observers 
to assert that it is more realistic to resort to negotiated 
settlement of political issues. A judicial determination of 
a primarily political dispute may not result in a solution 
of the underlying problem. Law cannot be regarded as a 
true substitute for force or threat of force, moreover, as 
long as any government believes that force may assure 
more complete attainment of its objectives. As it is, some 
observers feel that it would be disastrous for the World 
Court to accept jurisdiction in primarily political disputes. 
In such a case, the party ruled against probably would not 
observe the decision, and the prestige of the Court would 
suffer. 


® Lincoln Bloomfield, op. cit., p. 311; quoting The Proceedings of the Hague Peace 
Conferences: Conference of 1899 (1920), pp. 178-174. 


™ Lincoln Bloomfield, op. cit., pp. 258, 261. 
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In practice, it would seem that international law has no 
more than limited usefulness in the critical relationships 
of nations. The present World Court has handled almost 
solely cases which have not involved particularly contro- 
versial political issues. An exception was the dispute over 
Iran’s nationalization of the Anglo-Iranian Oil Co. in 1951. 
Great Britain asked the Court to rule that the action vio- 
lated a provision of the concession agreement forbidding 
its unilateral annulment. But the Court on July 22, 1952, 
accepted Iran’s contention that the international tribunal 
did not have jurisdiction. The dispute eventually was set- 
tled on a compromise basis, Anglo-Iranian having destroyed 
the market for Iranian oil by threatening to sue any pur- 
chasers of the product of the government company as re- 
ceivers of stolen goods.?? 


Whether efforts to define and separate legal and political 
disputes would be worth while is debatable. During the 
postwar period a number of seemingly justiciable disputes 
have not been submitted to the World Court because of 
their political implications. Among such disputes have 
been those over the validity of Kashmir’s accession to India 
and of Egypt’s nationalization of the Suez Canal company, 
over the status of Formosa and the offshore islands, and 
over the right of access to West Berlin. Merely to name 
these disputes is sufficient to demonstrate the virtual im- 
possibility of attempting to settle them by legal processes. 


It is asserted in some legal circles that there is no real 
distinction between legal and political international dis- 
putes, and that no quarrel between nations is really jus- 
ticiable so long as nations are not compelled to submit to 
legal processes. Though this view is not generally accepted, 
it has been advanced by some distinguished international 
jurists: J. L. Brierly, a noted British authority; Hans 
Kelsen, an American professor; and Hersch Lauterpacht, 
now British judge at the World Court. They contend that 
all international disputes are political in the sense that 
they involve more or less important interests of states, but 
that all international disputes are legal in the sense that, 
so long as the rule of law is recognized, they can be settled 
by the application of legal rules. For there are no gaps in 
the system of international law taken as a whole; it can 
provide a solution to any issue submitted to a court. J. L. 
Brierly has summed up the position as follows: 


2 See “Oil Nationalization,” E.R.R., 1951 Vol. Il, p. 758. 
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International law then is never .. . incapable of giving a deci- 
sion, on the basis of law, on the respective rights of the parties to 
any dispute. ... We must look for the difference between justi- 
ciable and non-justiciable disputes elsewhere than in some assumed 
specific quality which distinguishes that law from other systems. 
... If... what the parties seek is their legal rights, the dispute 
is justiciable; if ...one of them at least is not content to 
demand its legal rights, but demands the satisfaction of some 
interest of its own even though this may require a change in the 
existing legal situation, the dispute is non-justiciable. It is cer- 
tain that many disputes, probably most of the serious disputes, 
of states are of this kind, and this is an important fact in the 


relations of states, of which, whether we like it or not, we must 
take account.23 


International law, compared with national] law, is in its 
infancy, but many persons believe that it will develop even 
as national law has developed. In a speech at Cambridge, 
Mass., May 1, 1958, Roscoe Pound, Dean Emeritus of the 
Harvard Law School, said: “A legal order is the mark of a 
civilized society. Relations of defense and commercial rela- 
tions extend the area of civilization. . . . We are coming 
to have world economic relations which must lead to world 
ethical and, we may well believe, eventual legal relations— 
a world-wide civilization.” 


#2 J. L. Brierly, op. cit., p. 287. 
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